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Introduction

For the first time since 1909 the United States
has a new copyright law Public Law 94-553, General
Revision of the Copyright Law, was signed by President
Gerald R Ford on October 19, 1970 It amends in its
entirety Title 17 of the Un;ted States Code The effective
date of the new law is January 1, 1978

The new law has enormous implications for
teachers, librarians, researchers, and scholars. It substan-
tially affects classroom practices in the uses of materials in
teaching and learning This handbook presents some
highlights of the new law that are of particular interest to
teachers and librarians and insofar as possit-ie responds to
questions which teachers and librarians have raised about
it. Admittedly, this is not an easy task because in many
instances the uncertainty of the language of the new law
makes It difficult to give a clear, simple explanation of
what may or may not be copied Ultimately, a definitive
answer to some questions may require a judicial decision.

The educational community does not consider
that the new copyright law gives them the privilege of
making unlimited copies of copyrighted works. In fact, the
law limits what may be copied, under what conditions, and
for what purposes The educational community does not
wish to deny the rights of authors, many of whom are
teachers and librarians What it does wish and has



endeavored to do is to enable teachers and students to
have access to information at the time they need it
mostthat "teachable moment" when students are ready
to learnand to protect the free flow of information so
vital in a democratic society

Copyright is a limited monopoly granted by
federal law The basic issue is to determine the terms of
and the limitations upon such monopoly in order to
protect the public interect

k)
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THE NEW
COPYRIGHT
LAW

A. SOME OBSERVATIONS

Article I, Section 8, of the Constitution of the
United States gives to Congress the power 'to promote
the Pro_ ess of Science and useful Arts, by securing for

limited I Imes to Authors and Inventors the exclusive

Right to their respective Writings and Discoveries Thus

empowered, Congress enacted the first federal copyright

law in 17Q0 Even in its beginnings there were limitations

on the scope of the monopoly. The provisions of the 17q0

Copyright Act were enlarged and rev,sed by subsequent
acts at intervals of about 40 years in 1831, 187Q, and

100g Finally, in lQ7o a new copyright law was passed, the

first major revision of the laws governing intellectual

property in this country in almost 70 years



10 THE NEW COPYRIGHT LAW

he House Committee report accompanying
P.L. 94-553 gr.,es this background as to why the new
copyright law was needed to replace the 1909 version

Since that time significant changes in technology

have a"..cted the operation of the copyright law
Motion pictures and sound recordings had lust made

their appearance in 1909, and radio and television

were still in he early stages of their development.

During the past half century a wide range of new
techniques for capturing and communicating printed

matter, visual images, and recorded sounds have

come into use, and the increasing use of information,

storage and retrieval devices, communications satel-

lites, and laser technology promises even greater

changes in the near future The technical advances

have generated new industries and new methods for

the reproduction and dissemination of copyrighted

works, and the business relations between authors

and users have evolved n2w patterns

The copyright law is intended to bring about a
balance between the interests of the proprietors of
copyright and the Interests of the users of copyrighted
materials Initially, Congress believed that it could protect
the public interest by providing some incentive for
authorship The thought was that if authors could be
assured of some fir ancial return for their efforts, they
would be more likely to create works These works would,
In turn, increase the store of information and ideas

0



QUESTIONS TEACHERS AND LIBRARIANS ASK 11

available to the public There is now more recognition of

the need for balance among all aftectec'i interests

It is important to keep in m'nd that each of these

groupsthe proprietors and the users of copyrighted

materialhave certain "rights The rights of the copy-

right proprietors are granted by acts of Congress, not by

the Constitution itself, and accordingly are sometimes

teferred to as statutory privileges Users of copyrighted

materials also have rights, and these do originate in the

Constitution In particular, the First and Ninth Amend-

ments guarantee to the American people the right to know

and the right to read
In United States law, copyright is a limited

statutory monopoly which involves the privilege to

restrict as well as to monopolize the diffusion of

knowledge, hence, the public's right to use materials must

be protected The late Chief Justice Charles Evans

Hughes, in !rite, preting the copyright law, rendered this

opinion. "The sole interest of the United States and the

primary object in conferring the monopoly lie in the

general by nefit derived by the public from the labors of

authors
Certain safeguards have been written into the

new law to protect teachers, librarians, researchers, and

scholars as they carry out their responsibilities for

educating all the people or for conducting research. These

safeguards not only better enable them to carry out the

responsibilities for which they are employed but guarantee

their rights, as citizens of the United States, of access to

information for teaching and learning purposes.

Li



12 THE NEW COPYRIGHT LAW

B. QUESTIONS ABOUT WHAT THE
LAW MEANS

1. What are the basic documents upon which
the new copyright law is built?

The bill for general revision of the United
States copyright law was signed into law by President Ford
on October 19, 197b, and became P L 94-553 (Title 17,
U S Code) The supporting documents which help to
interpret the law are the following from the Ninety-
fourth Congress Conference Committee report (to
accompany the bill S 22) on general revision of the
copyright law (House Report 94-1733), report of the
House Judiciary Committee (House Report 94-1476);
report of the Senate Judiciary Committee (Senate Report
94-473), corrections to the House Judiciary Committee
report in the Congressional Record, September 21, 1976,
pages H10727-28; and the House debate in the Congres-

sional Reord , September 22, 197b, beginning on page
H10872

2. Are these congressional reports important
in understanding the law?

Yes While they do not have the same force as
law, they can be very influential in court cases They have
less impact where the statute is clear on its face. if the
statute is not clear on its face, the reports are a major source
for interpretation of the statute
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3. Is the new law retroactive?

No. There is nothing retroactive about the
new law.

4. Does the new iaw preserve the differences
between common and statutory law
which have been part of previous copy-
right enactments?

No The new law abol.shes common law
(nonstatutory law normally enforced by the courts) and
extends copyright protection to unpublished works. It
puts everything under statutory copyright From now on,

everything will be copyrighted upon creation of the work.

Instead of the dual system of protecting we s under

common law before they are published and under the
federal statute after publication, the new law establishes a

single system of statutory protection for all copyrightable
works, whether published or unpublished

5 How does the new law affect the duration of
copyright?

For works created after January 1, 1978, the

new law provides a term lasting for the life of the author,
plus 50 years after the author s death, and a term of 75

years after publication for anonymous works Th. law

11



14 THE NE IN COI'1RIGHT LAIN

abolishes the 28-s, ear term from first publication and the
28-year renewal period For wor''ss already under statu-
tory protection, the new law basically increases the
present total So-year term to 75 years by a series 4)f
complex provisions

6. If everything is to be copyrighted upon
creation, will it be necessary in the
future to affix the date oc copyright on
the reverse side of the title page?

The old law requires, as a mandatory conditior
of corn, right protection, that tl,e publishc,1 copies of a work
bear a cooyright notice The new one calls for a notice on
published copies, but omission or error will not imme-
diately result in forfeiture of the copyright and can be
corrected within certain time limits Innocent infringers
misled by the omission or error will be shielded frum
liability under the new law

7. Will registration of the work be required in
the future?

Registration (or getting the work 'copy-
righted' 1 Will not be a condition of copyright protection,
but the law provides inducement to register A copyright
owner whose work is mfringed before registration be

entitled to certain remedies but cannot enforce his right in
the courts until the n ork is registered With certain

I "'



QUESTIONS TEACHERS AND LIBRARIANS ASK 15

exceptions, statutory damages and attorneys' fees are not

recoverable for infringement of unregistered works.

8. How may I learn if a.particular publication is

in the public domain?

By contacting the Register of Copyrights at the

Library of Congress, Washington, D.C. 20559. Under the

new law the Register of Copyrights will keep records of

the deaths of authors and should be able to inform i ,,--

upon request, if a given work is in the public

9. Does the new law invalidate contractual
arrangements which libraries make
with film or television producers when
they obtain' copies or pnonorecords of

works for their library collections?

No Such contractual obligations are made over
and above the copyright law, hence, they must be honored

first by the contracting parties. in effect, the librarian

agrees to set aside the copyright law for a new set of
obligations when he/she signs a contract with the pro-
ducer/publisher for the purchase and use of a given film,

television program, or other work for a specified period of

time in accordance with agreed-upon conditions of use. For

this reason, librarians should study cal 'fully all purchase

contracts before signing (Sec 108111 141)

13



16 THE NEW COPYRIGHT LAW

10. Does the user retain his or her rights under

federal copyright law despite contracts

negotiated between producers and tal-

ent?

Probably yes, although this has not been

decided by the courts In this instance, the user is not

involved in the contract except as a third party. The

producer cannot take away the user's statutory right to

fair use of a given book, article, film, or television program

by a contract between a
performer or actor in the film or TV

program and him- or herself.

11. How does a teacher or librarian register
copyright on his/her own work?

The teacher or librarian would follow this

procedure:
a. Obtain an application form for copyright

from the Copyright Office, Library of -

Congress, Washington, D.C. 20559 Specify

the type of work in order to receive the

proper form (poem, novel, film, etc.)

b Put on the verso of the title page the word

copyright , follGwed by your name and the year.

c Send two copies of ye work with the

appropi late fee ($10) and application form to

the U. S. Register of Copyrights at the above

address.

1.1



II

FAIR
USE

A. WHAT IS FAIR USE?

Fair use has been defined as the right to use
copyrighted materials in a reasonable manner without
consent of the author It has been called one of the most

important limitations on the copyright owner's exclusive

rights and has been described as the court-developed
doctrine that permits teachers, librarians, researchers,
scholars, and others to use copyrighted works without
paying the copyright holder. For the first time, fair use is

now written into the law Section 107 of P L (4-553 reads

as follows
107 Limitations on extlust:e rights Fair use

Not,,Nithstanding the provisions of Section I0o, the

fair use of a copyrighted work, including such use by

reproduction in copies or phonorecords or by any

other means specified by that section, for purposes

much as criticism, comment, news reporting, teaching

17 j



18 THE NEW COPYRIGHT LAW

(including multiple copies for classroom use), scholar-

ship, or research, is not an infringement of copy-
right. In determining whether the use made of a work

in any particular case is a fair use the factors to be

considered shall include
(1) the purpose and character of the use, including

whether such use is of a commercial nature or is

for nonprofit educational purposes;

(2) the nature of the copyrighted work,
(3) the amount and substantiality of the portion used

in relation to the copyrighted work as a whole;

and

(4) the effect of the use upon the potential market for

or value of the copyrighted work

In House Report 94 -147b, Congress has written:

The criteria of fair use are necessarily set forth in
general terms In the application of the criteria of fair

use to specific photocopying practices of libraries, it is

the intent of this legislation to provide an appropriate

balancing of the rights of creators, and the needs of

users (p. 74)

The four statutory criteria are relevant in
determining whether fair use applies to a particular
instance of copying. They cover the making of single

copies and the making of multiple copies, but whether or

not the copying to be done falls within fair use must be

decided on the basis of its own particular circumstances.
Certain items are espezially noteworthy This

law represents the first explicit recognition that.

10



QUESTIONS TEACHERS AND LIBRARIANS ASK 19

1. Fair use includes "teaching (including multi-
ple copies for classroom use) "; and

2. A valid consideration as to "the purpose and

character of the use" claimed to be a fair use

is "whether such use is of a commercial
nature or is for nonprofit educationa! pur-
poses

In this connection it is also relevant to note (as
described in Chapter V) that the new law transfers to the
copyright owner the burden of proof in connection with
Innocent infringements by teachers, librarians, archivists,

and public broadcasters
To aid in the interpretation of fair use, and

especially to clarify the fair use right for teachers at all

levels, a set of minimum guidelines was drawn up by
representatives of educators, authors, and publishers.

(Parties to tho agreement were representatives of the Ad

Hoc Committee of Educational Organizations and Institu-
tions on Copyright Law Revision, the Authors League of

America, and the Association of American Publishers.)

The guidelines make no attempt to cover all kinds of
permissible fair use copying They apply only to copying

for teachers and students in nonprofit educational

institutions and to copying from books and periodicals. In

addition, they clarify only minimum standards of such

copying Copying which does not fall within the minimum
guidelines may nonetheless be permitted under the

statutory fair use criteria The complete text of the
agreement reached by the educators, authors, and

publishers is included in the House ludiciary Committee

1,



20 THE NEW COPYRIGHT LAW

report (House Report 94-1476, pp 68-70) which accom-

panies the new law It reads as follows.

AGREEMENT ON GUIDELINES

FOR CLASSROOM COPYING

:N NOT-FOR-PROFIT
EDUCATIONAL INST:TUTIONS

With Respect to Books and Periodicals

The purpose of the following guidelines is to

state the minimum and not the maximum
standards of educational fair use under Section

107 of H.R. 2223. The parties agree that the

conditions determining the extent of

permissible copying for educational purposes

may change in the future; that certain types of

copying permitted under these guidelines may

not be permissible in the future; and conversely

that in the future other types of copying not

permitted under these guidelines may be
permissible under revised guidelines.

Moreover, the following statement of

guidelines is not intended to limit the types of

copying permitted under the standards of fair

use under judicial decision and which are stated

in Section 107 of the Copyright Revision Bill,

There may be instances in which copying which

does not fall within the guidelines stated below
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may nonetheless be permitted under the

criteria of fair use

GUIDELINES

1. Single Copying for Teach.rs

A single copy may be made of any of the
following by or for a teacher at his or her
individual request for his or her scholarly

research or use in teaching or preparation to
teach a class-

A A chapter from a book'
B. An article from a periodical or

newspaper,
C A short story, short essay or short

poem, whether or not from a collective

work;
D A chart, graph, diagram, drawing,

cartoon or picture from a book,

periodical, or newspaper.

11. Multiple Copies for Classroom Use

Multiple copies (not to exceed in any event
more than one copy per pupil in a course) may

be made by or fin the teacher giving the course
for classroom use or discussion, provided that:

A The copying meets the tests of brevity

and spontaneity as defined below, and,

B. Meets the cumulative effect test as

defined below, and,
C Each copy includes a notice of copyright

Li



22 THE NEW COPYRIGHT LAW

Definitions

Brerity

(i) Poetry: (a) A complete poem if less than
250 words and if printed on not more
than two pages, or (b) from a longer
poem, an excerpt of not more titan 251
words

() Prose: (a) Either a complete article, story
or essay of less than 2,500 words, or (b)
an excerpt from any prose work of not
more than 1,000 words or 10 percent of
the work, whichever is less, but in any
event a minimum of 500 words.

(Each of the numerical limits stated in i and ii
above may be expanded to permit the
completion of an unfinished line of a poem or of
an unfinished prose paragraph.]

(11) Illustration: One chart, graph, diagram,
drawing, cartoon or picture per book or
per periodical issue.

(m) "Special" works: Certain works in

poetry, prose or in "poetic prose" which
often combine language with
illustrations and which are intended
sometimes for children and at other
times for a more general audience fall
short of 2,500 words in their entirety.
Paragraph ii above notwithstanding,
such special works" may not be

A.,' 1
7



QUESTIONS TEACHERS AND LIBRARIANS ASK 23

reproduced in their entirety; however,
an excerpt comprising not more than

two of the published pages of such
special work and containing not more
than 10 percent of the words found in
the text thereof, may be reproduced.

Spontaneity

(I) The copying is at the instance and
inspiration of the individual teacher, and

(ii) The inspiration and decision to use the
work and the moment of its use for
maximum teaching effectiveness are so

close in time that it would be
unreasonable to expect a timely reply to

a request for permission.
Cumulative Effect

(I) The copying of the material is for only
one curse in the school in which the

copies are made.

(II) Not more than one short poem, article,
story, essay or two excerpts may be
copied from the same author, nor more
than three from the same collective
work or periodical volume during one
class term

(iii)There shall not be more than nine in-
stances of such multiple copying for one

course during one class term.
I The limitations stated in ii and iii above shall

not apply to current news periodicals and

2,



24 THE NEW COPYRIGHT LAW

newspapers and current news sections of other
periodicals I
III. Prohibitions as to I and II Above

Notwithstanding any of the above, the fol-
lowing shall be prohibited

A. Copying shall not be used to create or to
replace cr substitute for anthologies,
compilations or collective works. Such
replacement or substitution may occur
whether copies of various works or
excerpts therefrom are accumulated or
reproduced and used separately.

B There shall be no copying of or from
works intended to be "consumable" in
the course of study or of teaching.

These include workbooks, exercises,

standardized tests and test booklets and
answer sheets and like consumable
material

C Copying shall not
(a) substitute for the purchase of books,

publishers' reprints or periodicals;
(b) be directed by higher authority;
(c) be repeated with respect to the same

item by the same teacher from term
to term.

D. No charge shall be made to the student
beyond the actual cost of the
photocopying

*

o . ,
4. .-..-
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The foregoing agreement was reached after
several years of discussion among the groups involved.
Concessions were granted by all sides, although at times
reluctantly, to reach a minimal position which seemed
reasonable and fairand clear No side of the controversy
"won" or "lost." Each achieved some goals; each was
disappointed in some aspects Overall, the new law
represents a compromise between the various interests
involved, designed to bring at least a minimum of certainty

to fair use.
Congressional approval of the minimum

guidelines makes It clear that under the new law teachers
have a fair use right to make (1) single photocopies (for
their own use in teaching or in preparing to teach) of a
chapter from a book, an article from a periodical, a short
story or poem, a chart or picture from a book, periodical,

or newspaper, and (2) multiple photocopies for classroom

use by students, subject to criteria such as (a) thf -.umber

of words to be copied, (b) the spontaneity of the need for
such copies (at the teachable moment when pupils are
ready to learn), and (c) the cumulative effect of such
copying.

Three categories of use are implied by the
guidelines: minimum fair use, above minimum fair use,
and uses which exceed fair use and are permitted only
with permission from and/or payment to the copyright
holder. When copying fits within the minimum guidelines,
there is no question as to the applic-Ibility of the fair use
right These guidelines constitute floor below which
teachers and librarians cannot be pushed Copying that

4 ) . 1
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26 THE NEW COPYRIGHT LAW

does not fit within the guidelines may be fair or not fair

depending on the circumstances. For example, the statute

states that multiple copying of excerpts may be reasonable

and that the teacher may be protected if he/she exceeds the

quantitative figure set forth in the guidelines. If a teacher

needs to copy an entire article, story, or essay that is 265

words in length (instead of the prescribed minimum of 250

words), the additional 15 words might be considered a

reasonable extension of the guidelines. Where the copying

a teacher wishes to do clearly is not allowed by either the

law or the guidelines, such use would be permitted only

by obtaining permission, and if required, by making

payment to the copyright holder It is important that

librarians and teachers recognize the flexibility of fair use

and not permit the approved "minimum" to become the

"

A similar agreement establishing guidelines for

five types of permissible minimum educational uses of

music was worked out concurrently by representatives of

six national music organizations clarifying fair use as it

applies to music. This agreement also is included in House

Report 04-1476, as follows:

GUIDELINES FOR EDUCATIONAL
USES OF MUSIC

The purpose of the following guidelines is to

state the minimum and not the maximum

standards of educational fair use under Section

107 of H.R. 2223. The parties agree that the

2,1
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conditions determining the extent of permissi-
ble copying for educational purposes may
change in the future; that certain types of
copying permitted under these guidelines may
not be permissible in the future, and conversely
that in the future other types of copying not
permitted under these guidelines may be
permissible under revised guidelines.

Moreover, the following statement of guide-
lines is not intended to limit the types of
copying permitted under the standards of fair
use under judicial decision and which are stated
in Section 107 of the Copyfght Revision Bill.
There may be instances in which copying which
does not fall within the guidelines stated below
may nonetheless be permitted under the
criteria of fair use

A. Permissible Uses

1 Emergency copying to replace purchased
copies which for any reason are not available
for an imminent performance provided pur-
chased replacement copies shall be substituted
in due course

2. For academic purposes other than perfor-
mance, single or multiple copies of excerpts of
works may be made, provided that the excerpts
do not comprise a part of the whole which
would constitute a performable unit such as a
selection, movement or aria, but in no case

2J



28 THE NEW COPYRIGHT LAW

more than 10 percent of the whole work. The
number of copies shall not exceed one copy per
pupil.

3. Printed copies which have been purchased

may be edited or simplified provided that the
fundamental character of the work is not

distorted or the lyrics, if any, altered or lyrics
added if none exist

4. A single copy of recordings of performan-
ces by students may be made for evaluation or
rehearsal purposes and may be retained by the
educational institution or individual teacher.

5. A single copy of a sound recording (such
as a tape, disc or cassette) of copyrighted music

may be made from sound recordings owned by
an educational institution or an individual

teacher for the purpose of constructing aural
exercises or examinations and may be retained

by the educational institution or individual
teacher. (This pertains only to the copyright of

the music itself and not to any copyright which
may exist in the sound recording.)

B. Prohibitions

1. Copying to create or replace or substitute

for anthologies, compilations or collective

works
2 Copying of or from works intended to be

"consumable" in the course of study or of
teaching such as workbooks, exercises, stan-

2u
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ardized tests and answer sheets and like mate-

rial.
3 Copying for the purpose of performance,

except as in AU) above
4. Copying for the purpose of substituting

for the purchase of music, except as in mi) and
A(2) above.

5. Copying without inclusion of the copy-
right notice which appears on the printed copy.

The two F-ts of guidelines were adopted not
only by the House Committee but also by the Senate
Judiciary Committee in the conference report "as part of
their understanding of fair use . ." The individuals who
labored to reach the above agreements, as well as the
congressional committees, feel the guidelines for print
materials and for music are reasonable and fairand clear.
On the other hand, individual teachers and librarians are
already asking questions and the press has already begun

to 'rite, pret Hence, some of the questions most fre-
quently asked by teachers and librarians are listed in each
section of this report The questions have been selected at
random to include as broad a scope as possible an_'. to
clarify the intent of the parties who designed the
guidelines and of the committees that adopted them in
their reports However, the answers should not be
construed as official interpretations of the federal law.
Only the courts have this responsibility

2l



30 THE NEW COPYRIGHT LAW

B. QUESTIONS ABOUT PHOTOCOPYING
FOR CLASSROOM USE

1. What is meant by "fair use"?

Strange as it may seem, there is no real
definition of fair use in the law There are some applicable
criteria and a general concept of what it means. The
concept of fair use is the legal right to copy without
permission or payment a limited amount of copyrighted
material where the use is reasonable and not unduly
harmful to the copyright owner. Current writers in the
copyright field have described the concept of fair use in
varied wavys For example

The privilege of using copyrighted material in
a reasonable manner without the consent of
the author
The doctrine establishing the principle that a

copyright is not infringed, and damages may
not be assessed or further copying enjoined,
if the material is to be "used" in ways that are
'fair" to all concerned
An equitable rule of reason
A safety valve

2. What criteria does Congress set up for
determining whether a given use is a
fair use?

As noted previously, Congress has established
four criteria for determining if a given use is a fair use:

2 ,)
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(1) the purpose and character of the use, including

whether such use is of a commercial nature or is

for nonprofit educational purposes,

(2) the natt re of the copyrighted work,

(3) the amount and substantiality of the portion used

in relation to the copyrighted work as a whole;

and

(4) the effect of the use upon the potential market

for or value of the copyrighted work

And in the House report, Congress has written:
The criteria of fair use are necessarily set forth in

general terms In the application of the criteria of fair

use to ,pecific photocopying practices of libraries, it is

the intent of this legislation to provide an appropriate

balance of the rights of creators, and the needs of

users

3. What kinds of materials may be copied under
fair use
Excerpts from books, periodicals, newspapers,

musical, graphic, and audiovisual works, including short
whole works, are among the kinds of material that may be
subject to fair use copying under certain circumstances.
Off-the-air taping also may be fair use.

4. Who may take advantage of the fair use
provision?

Educators, librarians, scholars, researchers, stu-
dents, and users of libraries are among those eligible to
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exercise the right of fair use. It is the use made of the mate-

rial that is significant more than the occupation of the user.

tSee fair use criteria in question 2 above l

5. Flow dos fair use in the new law differ from

fair use in the 1909 law?

The t909 law makes no provision for any

copying Whether an instance of copying was considered

fair use depended solely upon judicial interpretation by the

courts on a case-by-case basis. In the new law, fair use is

given statutory recognition for the first time It appears in

Section 107 Furthermore, the congressional reports add to

the possibility of certainty by outlining what Congress in-

tended by "Fair use

6. Are there guidelines to help teachers deter-

mine whether copying may be fair use?

Yes, there are two sets of fair use guidelines

included in the legislative history of the new copyright

law guidelines on copying from books and periodicals for

teachers and students in nonprofit educational institu-

tions, and guidelines on educational uses of music. Both are

reprinted in this chapter of the handbook (pp. 20-29).

7. Are the guidelines applicable only to teach-

ers? What about librarians?

The word teiiiher in the guidelines is meant to

include not only educators but librarians and other instruc-

tional specialists working in consultation with teachers.
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8. What is the relationship between the guide-
lines and the law;'
The guidelines are not written into the law

itself but are part of the legislative history c t the copyright
act that courts will use in interpreting the law's provisions
The House Judiciary Committee, in its report on the
copyright act (House Report 94-1476, p 72), comments as
follows on the guidelines

The Committee believes the guidelines are a

reasonable interpretation of the minimum standards

Of fair use Teachers wilt know that copying within

the guidelines is fair use Thus, the guidelines serve

the purpose of filling the need for greater certainty

and protection for teachers

9 Are the guidelines easy to use? Are they any
help for teachers and librarians?
Yes, they provide a practical, straightforward

way to determine the extent to which a given work, or
portion of a work, may be reproduced for teaching,
scholarship, or research purposes In applying the guide-

lines, three standards must he considered. brevity, spon-
taneity, and cumulative effect

As to ii7erifti, the guidelines provide a quanti-
tative measure of what might reasonably be considered
minimum fair toe 1)11 ft! en t measures apply, depending on

whether the work is a poem, prose, or an illustration
.5pont,inettii, the euidelines strut', , is the central

consideration m al), Fair use situation By spontaneity is
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meant (a) that the copying is done at the instance and

inspiration of the individual teacher, and (b) that the

inspiration and decision to use the work and the moment of

its use for maximum teaching effectiveness are so dose in

time that it would be unreasonable to expect a timely reply

to a request for information
The third consideration, cumulative effect, means

that there is no intention to anthologize the reproduced

materials, that the copying is for only one course in the

school in which toe copies are made, that not more than

one or two excerpts from the same author nor more than

three from the same work during one term are involved,

and that not more than nine instances of such multiple

copying for one course during one term are anticipated

10. In the section on cumulative effect in the
guidelines, what is the meaning of the

term "course"? The guidelines state,
"There shall not be more than nine
instances of such multiple copying for

one course for one class term." For a
fifth-grade teacher, does this mean that

"fifth grade" is a course, or does it mean

the separate subjects such as English or

social studies that the teacher must

teach?

lthosigh it is not w ritten into the guidelines,

there was an understanding among the negotiators that by

) , )
11 1.-.
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"course" is meant one semester or term of a given subject.

In the case of the fifth-grade teacher, the intent Is that

"course" would refer to the subject taught The teacher

who teaches several subjects to the same students would be

entitled to the nine instances of copying in each of the sub-

jects he/she teaches

11. In the section on prohibitions in the
guidelines, what is the meaning of the
phrase, "Copying shall not be directed
by higher authority"?

In the elementary and secondary schools, the

curriculum guide for a particular grade level or course may

mandate or recommend that a teacher use certain dupli-

cated materials to assist his/her teaching at a particular time

during the course. Or the department head in a school

which depends heavily on ability grouping may believe that

some of the less desirable consequences of such tracking

could be overcome if all the students in Engli,n classes in

grades 10-12 share periodically the same literary experi-

ence on the same day With the help of a couple of
department members, he's-he chooses a substantial excerpt

from Marquis'im liu oral rrli lutabei because it is amusing and

easy to read The department hex.4 then asks the school

secretary to make enough copies for all the students These

practices would not be permitted under the guidelines .f

permission had not been obtained in advance by the super-
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visor. The use would have been"chrected by higher author-
ity.'" The assumption here is that the writer of the curr;cu-
lum guide or the department head would have had time to
clear the material and obtain permission in advance since
curriculum guides are usually written at least a term ahead.

12. The guidelines seem to imply that if one
teacher in a school makes multiple
copies of, for example, Karl Shapiro's
"Auto Wreck" for hislher own specific
course, no other teacher of that same
course may do it. Is this interpretation
correct?

No, it is not correct In reply, one might ask, "If
the school is a relatively large school, or even if it is a
major university, with several hundred teachers, how
would any one teacher know what works had been copied

by other teachers?" It is the specific intent of the
guidelines to eliminate such uncertainty for teachers. It is
the intent to permit a teacher, acting under hislher own
volition, to copysubject to length and spontaneitysuf-
ficient copies for students in his/her course, even if liels.le

teaches two sections of that course The teacher may not,
however, make an overrun of copies for other teachers
even if they are teaching the same course Likewise, if
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copies are made for a specific teacher in a specific course,

that teacher may not use them in another course except
under the restriLtions of the guidelines (i e., the number of

times copying is permitted for a single course, spontaneity,

and brevity)

13. Does use of a work for one term mean that a
teacher would be permitted to use
Frost's "Birches" in the fall semester of
American Literature but not in the
spring semester of the same course?

Precisely so Assuming spontaneity in the fall
semester, the copying of "Birches" would fit, but if it
worked, then the teacher would have time to ask
permission or the copyright holder to use It again several

months later

14. May a teacher duplicate six pages from an
out-of-print textbook to send to an
absent student?

Most likely yes, under the single-copy provi-
sion If it would have been appropriate to make a copy for

that student in the class, the out-of-class student copy is

also appropriate

3 )
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15. May a teacher duplicate a page of synonyms

and antonyms from a workbook used at

a different grade level for a student

who needs special help?

Workbooks, exercises,
standardized tests, and

test booklets and answer sheets are considered consum-

able materials in the guidelines and may not be reproduced.

In this instancewhere only one page and one student are

involvedone could argue that this particular use would

probably be categorized as a
fair use, provided it is an iso-

lated instance and not a regular practice

16. Our school recently purchased new litera-

ture texts. A short story which I have

had much success with is not contained

in them. Since the story is only four

pages long, about 2,000 words, I made

30 copies for my class. Would this be

permitted under the new law?

Yes, it would be permitted provided the test of

spontaneity was met, le , depending on the time elapsed

between when you discovered that the story was not

included and when It was used However, it would

definitely not be permitted if you were to use it a second

time without permission from the copyright holder

3u



QUESTIONS TEACHERS AND LIBRARIANS ASK 39

17. "The Wizard of Id" is a syndicated comic
strip. Its humor rests often on linguistic

and semantic slips. If I photocopied the

strip to post on my bulletin board and if

a number of other teachers saw it and

liked it and wanted copies for their
bulletin boards, could I make them?

There would be no problem for you in copying

and posting the single strip. Also, since only one copy

would be requested by other individual teachers for their

classroom use, you could make several copies, one for each

teacher who requested it spontaneously. However, you

could not distribute copies which were not requested.

18. A teacher would like to duplicate 30 copies of

all the poems about snow she could find

for an English class to read and discuss.

Each student, in accordance with in-

structions, would select one poem
which most made him/her feel the cold.

Would this be permissible under the
new law?

Probably not. The teacher has a problem here.

Under the guidelines, he/she is restricted to nine

copyrighted poems and then must forego all multiple

copying privileges for the rest of the term (Para. 11,

Cumulative Effect [nil) (Comment: A good Idea, but an

3/
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expensive one under the guidelines!) Furthermore, the

guidelines prohibit copying used to create or replace or
substitute for anthologies, compilations, or collective
works.

19. On certain festive occasions or before a
holiday, could a teacher make multiple
copies of a poem, short story, or essay
so that the class might better under-
stand andlor appreciate the occasion?

This would be permissible if the restrictions on
brevity, spontaneity, and cumulative effect are adhered to.

it would not be permissible a second time without
obtaining permission from the copyright holder

20. Art Buchwald's column is not carried by our
local newspaper. I subscribe to an out-
of-town paper and often use copies of
his column in my social studies class to
spark discussion. Is this permitted?

The intent and spirit of the writers concerning
the freedom given in the section in brackets following Para-
graph II, Cumulative Effect (iii) of the guidelines should
apply only to news Therefore, the intent of the guidelines
would not pe: mit the above practice as stated. The use of a

syndicated column in a newspaper would have the same te-

strictions as any other prose selection The practice would

33



QUESTIONS TEACHERS AND LIBRARIANS ASK 41

seem to be permitted, however, if a literal interpretation is

given to the bracketed passage

21. A choral director in the local high school
makes a new arrangement of a popular
song and reproduces 48 copies of the
arrangement on a duplicating machine
for members of his chorus. Per, iitted?

No The music guidelines would not permit this
because the fundamental character of th.2 work has been
altered This would exceed the bounds of fair use

22. Can a copyright holder prevent fair use by a
teacher, librarian, or researcher with a
statement next to the copyright notice
as follows: "All rights reserved. No part
of this book may be reproduced or
utilized in any form or by any means,
electronic or mechanical, including
photocopying, recording, or by any in-
formaton storage and retrieval system,
without permission in writing from the
publisher"'
No Suth notice cannot abridge the user's fair

use rights under the statute

3,J
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23. May a school, college, or library feed a
copyrighted work into a computer,
without infringement, on the assump-
tion that questions of fair use or
payment would be limited to output or
printout?

There is no clear answer The law, Section 117,
merely says that it makes no change in what the previous
law was The House Committee, in Report Q4-147b, says
that it would be premature" to legislate now and will
await the report of the statutorily created National
Commission on New Technological Uses of Copyrighted
Works

24. May a teacher reproduce a workbook, in
whole or in part, for all students in the
class?
Positively not! Workbooks are consumable

upon use and this would be a definite infringement

4 I 1



III

EDUCATIONAL MEDIA
AND TECHNOLOGY,
INCLUDING
OFF-THE-AIR TAPING
OF TELEVISION AND
RADIO PROGRAMS

A. WHAT DOES THE LAW PROVIDE'

Foi the first time, Congres, has specifically
recognized in the legislative history of the new copyright
law that off-the-air taping of commerical television and
radio programs for nonprofit educational use by teachers
in classrooms may be fair use The problem comes in
determining the scope of fair use in this context The
House Judiciary Committee (in House Rep( rt 94-1476)
comments as foil ,ws

the problem of off- the -air taping for non-profit

classroom use of t opyrOted audiovisual works
incorporated in radio and tt ' 'vision broadcasts has

pro,. ed to he difficult to resolve The C ommittee

43
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believes that the fair use doctrine has some limited
application in this area, but it appears that the
development of detailed guidelines will require a
more thuiough exploration than has so tar been
possible of the needs and problems of a number of

different interests Affected, and of the various legal

problems presented Nothing in section 107 of

elsewhere in the bill is intended to change or
prejudge the law on the point On the other hand,

the Committee is sensitive to the importance of the

problem, and urges the representatives of the

various interests, if possible under the leadership of

the Register of Copyrights, to continue their
discussions actnely and m a constructive spirit If it
would be help'ul to a solution, tl,e Committee is
re -eptRe to tir4 flaking further consideration of the

problem in a , C onc ss fp 71

As a frst step in responding to this legislative
mandate, the Copyright Office and the Ford Foundation
sponsored a coRterence on video recording for educational
uses in July 1Q77 Although there appeared to be

overwhelming consens'is on the part of conferees (some
70 participants broadly repre- 2ntative of a vide range of
viewpoints and interests, including the Register of Copy-
rights) that fair use does indeed have application to off-the-
air taping, there were widely divergent views as to what
constitutes fan use and what kinds of procedure, might be
set up for "over and above fair use situations Several

4
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methods were discussed for making materials automati-
cally available without permission and with compensation
for those instances where the teacher or librarian wants to
keep the copy beyond a particular fair use period No
specifics were agreed to at this conference Further follow-
up on the meeting is planned by the Copyright Office

Thus, at the time this handbook goes to press,
all that can safely be said on this subject is

1 "The fair use doctrine has some limited
application" to off-the-air taping of commer-
cial radio and television broadcasts for

nonprofit classroom use, and
2 Guidelines need to be developed to provide

for greater certainty, and the process for
doing this has already been started

In the case of off-the-air copying of noncom-
mercial (public) television and radio programs, the public
broadcasting industry has made many favorable conces-
sions to make instructional tr 'vision programs available
to classrooms through off-the-air taping For example,
four national public broadcasting agencies (Public broad-
casting Service, Great Plains National Instructional
Tele% 'skin l ibrarv, Public Tele% iscon Library, and the
Agency for Instructional Television) have developed a
j tint Hicy statement pertaining to "School Rerecording
of Public and Instructional Tele% ision Programs " The
policy statement covers all such programming distributed
by the agencies, excluding only those programs prohibited
by reason of production or distribution rights restrictions
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It permits a school, within certain specified limitations, to

record off the air public and instructional programs dis-

tributed by the agencies and to retain these rerecordingstor

a seven-day period. The signatories to this policy intend to

publish lists of programs schools may copy Teachers and
librarians should contact their local public broadcasting sta-

tion for the program lists and for further information if

desired
The joint statement of policy is reprinted in

Appendix A of this handbook
The commercial television networks have

refused to allow educational institutions to tape programs
off the air without permission because of contracts they
have with performer guilds and producing organizations.
In the past year several networks have offered a licensing

plan to schools for the privilege of taping off the air "hard

news and certain news events Under the new law, in
Section 108, libraries and archives have been given the

right to record newscasts off the air This same section
permits librarie,. to reproduce and distribute "a limited
number of copie, and excerpts of an audiovisual news
progra,n," subiect to certain conditions applicable to all

types of copying authorized for library purposes. Other

than these, there have been no manor concessions to
education by the commercial broadcasting industry with

respect to oft-the-air taping
In the long history of the copyright revision

effort that culminated in tt, 1,47o copyright law, for

some rea,on nut much attention was given to off-the-air

taping of ,ornmercial broadcasts and telecasts for noncom-
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mercial educational uses This was due in part to the
reluctance of some sectors of the TV industry and in part
to the fact that only very recently has the technology been
available in a form that makes such off-the-air taping a
substantial problem. In any event, Congress has told the
parties, in effect, to "get together and agree on something"
before Congress itself acts to ratify such consensus. Since
guidelines have not been developed, teachers and librar-
ians must make every effort to keep their practices within
',e spirit of the fair use criteria.

B. QUESTIONS ABOUT EDUCATIONAL
MEDIA AND TECHNOLOGY

1. May a teacher make a transparency of a map
or chart in a newspaper for showing to
the class?

Yes, a single transparency may be made under
the single-copy provision of the guidelines pertaining to
books and periodicals (see Chapter II) subject to the
provisions outlined in Paragraph III (A), (B), and (C)

2. May a teacher use an opaque projector to
enlarge an outline map from a reference
book to measure students' ability to
name states, rivers, and capitals?

`i es In the Lase of an opaque projector, no
copyright issue is involved ,,Ince no copying is involved

4!)
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3. Is it permissible under the new law for a
teacher to videotape a television cr
radio program off the air for iater
playback to hislher class?

The House Committee states that the fair use

doctrine has "limited" application in this area, but agreed-

upon guidelines between the parties concerned as to what

constitutes fair use have yet to be developed In the case of

public broadcasting, schools are permitted in most (but not

all) instances to tape programs off the air and retain such

recordings for a seven-day period Four public broadcast-

ing agencies have developed a joint policy covering such

ff-the-air taping (see Appendix A) This policy, however,

has not been extended to public libraries but is limited to the

context of classroom instruction. In the case of commercial

television programming, there is still no consensus as to

now much of a program may be copied and how long that

copy may be retained before It is erased The fact that there

is no agreement on what is a "minimum" guaranteed fair

use in off-the-air taping, however, does not mean thzt there

is no fair use in such circumstances It does mean that action

by schools is more at their perl than if agreed-upon

minimum guidelines were adopted by the congressional

committees It could well be that some judicial decisions

may go a long way toward deciding this question even

before guidelines are devised or accepted
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4. Does the above also apply to taping the audio
portion of a TV panel show off the air
for later playback to a class?

Yes, the same situation applies Most parties
agree that some type of permission procedure for copying
over and above fair use will eventually be devised so that
teachers will have easy, efficient access to TV and radio
programs In the meantime, teachers must make every
effort to lye within the established fair use criteria

5. May a school librarylmedia center make a
video cassette of a lbmm film which it
owns?

No, this would be an infringement of copyright.
The fact that the library had already purchased the film
does not necessarily mean the library bought the rights to
reproduce it

6. Is it legal for a school district to show on
closed-circuit television lbmm films
from its library to schools within the
district'

This would present a problem unless the closed
i r uit system is[mitineti to one building The latter situation
would be comparable to showing the film on a thmrn
protector within the school and would be allowable
Otherwise, the pradlie would be prohibi

4 o



50 THE NEW COPYRIGHT LAW

7. May a librarian make an audio cassette of a
disc recording for more efficient stor-
age and retrieval purposes or for

individual teachers?

Section 108 does not permit a library to copy an

entire work for such purpose However, this section will

permit the taping of a deteriorating disc recording, under

certain circumstances, should an unused replacement be

unavailable at a fair price

8. Students often make reports on tape. To
make the tapes more attractive they
Include background music from rec-
ords. Is this permissible?

A short musical excerpt would be permissible,

but continuous musk throughout would not

q. Is it permissible for a media center to show

on television the preview of a film it is
considering for purchase in order to
obtain the widest possible evaluation
from teachers?

There a, two problems here, one regarding

LontraLt and one regarding copyright It is possible,

JA.
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although by no means assured, that on the copyright
question alone such a practice might conceivably be
permitted in some Instances under Section 110 (2) (c) (iii),

which authorizes transmission of a nondramatic literary
or musical work if such transmission is made primarily for
"reception by officers or employees of governmental
bodies as a part of their official duties or employment."
The House Report describes such transmission as in-
service training. However, it must also be determined
whether such transmission is permitted under the
contract between the media center and the distributor or

producer

10. A school music teacher tapes a performance
of his/her school orchestra for purposes
of student evaluation or analysis. Is this
permissible under the new law?

Yes, this is clearly allowed under the music
guidelines (see Chapter II) If, however, one copy were to
be made for each student in the class to take home, this
would be an infringement The guidelines state, "A single
copy of recordings of performances by students may be
made for evaluation or rehearsal purposes and may be
retained by the educational institution or individual
teacher
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11. A media center in a large high school tapes
musical selections from various radio
broadcasts to illustrate for students
various forms of popular music and
makes copies of the tape available to all
the music teachers in the school. Is this
permitted under the new law?

No, this would be prohibited because the effect
would be to create an anthology or compilation

12. May a teacher show a film (bought by the
school) in a nonschool building used for
an adult education class?

Yes The law allows performance or display of a
work by a teacher "in a classroom or similar place devoted
to instruction (This assumes that the purchase contract
does not forbid such use )

13. Does the same apply to showing the film
itself (hot by TV) to a homebound pupil
in his/her home?

Yes

14. Does this same apply if 10 classes are
brought together in an auditorium?

Yes, if no one from outside the school is present.
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15. Does this apply also to performances in the
school where the public is invited and is
present?

Yes, but only if it is a nondramatic literary or
musical work, and only if the performance is "without any
purpose of direct or indirect commercial advantage" as

defined in the statute

16. May an instructional broadcast use copy-
righted materials without clearance or
permission?

Only in certain instances
I The material must be a nondramatic literary

or musical work
2 The performance must be "a regular part of

the systematic instructional activities of
a nonprofit educational institution

3 The performance must he "directly related
and of material assistance to the teaching
content of the transmission

4 1 he transmission must he made primarily
for "reception in classrooms or similar places
normally devoted to instruction," or "recep-
tion by persons to whom the transmission is
directed because their disabilities or other
special circumstances prevent their atten-
dance in classrooms or similar places nor-
mally devoted to instruction,- or "reception
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by officers or employees of governmental

bodies as a part of their official duties or em-

ployment

17. Do these provisions authorize instructional
broadcasts to use copyrighted material

without clearance or permission for
instructional TV college credit courses?

Yes, under the same conditions and limitations

if the broadcasts are aimed at regularly enrolled students

and are conducted by recognized higher educational

institutions

18. May a librarian make an audio cassette of
Mussorgsky's "Pictures at an Exhibi-

tion" for use by a student instead of
allowing the student to check out the
library', disc recording of his work,
which may break if allowed to circulate?

Making a copy of the entire work without

permission would be unlawful, unless the library acquired

reproduction rights at the time of purchase. Excerpting

small portions of the work on tape for student use would

constitute fair use



IV

LIBRARY
COPYING

A. WHAT DOES THE LAW PROVIDE?

The new copyright law treats copying by
libraries somewhat differently from copying by teachers,
students, researchers, or scholars The doctrine of fair use,
set forth in Section 107, applies to libraries just as it does
to educators and others, and to this extent libraries are
treated no differently It is in connection with this section
that guidelines for classroom and teaching uses of books
and periodicals were developed as well as guidelines for
iucational uses of music These guidelines apply to

librarians in educational institutions in their work with
members of the instructional staff

Library copying that may exceed fair use is
authorized in Section 108 of the new law In connection
with this section, a set of guidelines on interlibrary lending
was developed by representatives of author, publisher, and
library organizations under the aegis of the National
Commission on New Technological Uses of Copyrighted

55
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Works These guidelines (officially called "Guidelines for
the Proviso of Subsection 108 IgI 121") were included in the
conference report on the copyright act (House Report Q4-
1733, p 72) and are reprinted in Appendix B of this
handbook

To determine whether or not a particular
library is eligible to make copies as authorized by Section
108 of the law, the librarian should look first at Section
108 (a) to see whether the library meets t:le three
eligiblility criteria

1 The library must be one whose collections
are open to the public or availdble to outside
researchers

2 The copying must not be done for commer-
cial advantage

3 Copies must inc loc.(' a notice of copyright
If the library meets the requirements of Section

108 (a), it is then eligible to make copies as authorized by
the rest of Section 108 These are of two general kinds:
copies for the library collection, and copies for library
users Copies for the collection are authorized in Section
108 (b) and ic ), provided certain conditions are met, while
copies for users are authorized iii Set tion 108 (d) and (e) as

limited by Section 108 (g) and (h) Librarians are urged to
study the text of Section 108 of the laN in addition to
Section 107 on fair use, since both apply to library copying

tion 108 expressly states also that the
copying rights it grants libraries do not override anx
contractual obligations assumed by the library at the time
it obtained a work for its colle tion In view of this
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provision, hbra,ians must be especially sensitive to the
conditions unuer which they purchase materials Before
executing ?.o agreement which would limit their rights
under the copyright law., libra-ians should seek legal
counsel through their adman," itors

B. QUESTIONS ABOUT LIBRARY COPYING

1 What rights does the new law grant to
libraries regarding reproduction of
copyrighted materials:'
I he new law provides that it is not an

mit ient for libraries to reproduce no more than one
copy of a work or to distribute such cop ender specified
conditions rf t I ) the reprodu,hon or distribution is made
without any purpose of dr.et.t or indin. r t commercial
advantage (2) the collections of the library or arc hives are
(a) open to the public or )h) available not or-4 to
researchers o ith the library or arc lin, us or with
the institution of \, huh it is a part, but also to other
persons doing resear(h in a spec 'allied held, and t3) the
reproduthon or di,tribution of the cork indtides a notice
of copyright

2 Does the new law permit libraries to engage
in off-the-air copying of En oadcast
programs:'

e, in a limited eal. -the a \ tent to \\ilk h
libraries and edmational institutioks ma', top off the air
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under the fair use provision of the law is now being

discussed widely The House Judiciary Committee report

(House Report 04-147o) states that the tair use doctrine

has limited application to such off-the-a copyw;,, but the

amount of ,opying permissible and the 1._ ;th or- the fair

use period are still considered items of "unfinished

business" by the U S Copyright Office
Certain libraries are specifically authorized oy

the new law to tape audiovi ,ual news programs To be

eligible for this otf -the-air taping, a library must meet the

qualifications of Section 108 (a) as set out in the answer to

question I If it meets these qualifications, the library is

tree to reproduce on videotape or other medium "local,

regional, or network newscasts, interviews concerning

current news r vent, md on-the-spot coverage of news

events, inci to distribute a limited number of reproduts-

ti of such programs on a loan basis 'House Report 04-

1,331

3 What news programs 111 under the provi-

sion for limited reprodwAton and

distribution
arc

by qualified libraries and

This pros ',ion applies to the daily newscasts of

the national networks and Ior, l ,,t3tIons which report

event of the day, interviews «m,erning current news

event, and on-the-spot coverage of news even :t does

not apply (except as allowed by fair use when finall:

ileternum to documentaries (except documente.ry
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programs invoking news reporting), magazine format, or
other public affairs broadcasts dealing with subjects of
genoral interest to the t;iewAnt, public

4 Are there any limitations on the rights of
researchers who borrow broadcast
news tapes?

les Libra rte, may lent! the tapes only for use m
reseal"( h 1 ref ipient of a k Opy of .1 telex ISIOn broacic,,,t

may not perform, Or:, or het her or not for profit, a
copy of the teletr,ntr. nel!

5 Can a teacher duplicate, or have duplicated,
«wynghted materials and place them on
reser e for ,,,tuden t Wle In file library?

Not d there is tlirle to request permission in
atk ante It H tont etc able that a teat her lOulti hate such
material 1,1,1t t'd on re,erte it the inspiration to use the
material torte, ,titIticnk , there 1, no time to request
perrni,siiiii, and the material int-et, Ole other require-
ment, of hie\ t nd tumulahte ettett set forth in the
guidelines per tinning to hook', anti periodicals (see Chapter
II, ()them p-rmission must he sought, unless the
materials tupiett aft onk
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6. A student goes to the media center to

photograph five pictures from a book

on hgypt to include in a report he or she

is preparing for class Is this allowable?

Yes, this would be fair use so long as the

number of photographs made is seasonably small in

relation to the number of pictures in the book

7. Studems make copies of copyrighted mate-

rial on coin-operated photocopy ma-

chines located in the library If a student

does more copying than is lawful, is the

library liable for copyright infringe-

men t7

No not it the machine, are unsupervised,

pt oided each machine displays a ni,tiee that the making of

cope may he subject to the eopyrht law The student

making the Copies would be habit. for copyright infringe-

mem, hoe\ eer, if his or her topving exceeded fair use

Sex. and

8 An academic library has no can-operated

copying machines but instead runs a
copy center where students may order

copies of materials in the library Any

problems with this system'
here ci.ild be Unlike the situation in question

7 3bo c, the librai v and or it empioiec s could he liable for
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copyright infringement here unless certain precautions
are taken First, the law requires that the library -display
prominently"' at the plate where orders for copies are
received, as well as on the order form, -a warning of
copyright in accordance with requirements that the
Register of Copyrights shall prescribe by regulation
Also, the cc pv made must become the property of the user

who requests it and the library must be unaware that the
copy would be used for any purpose other than private
study, scholarship. or research Provided these require-
ments are met, the library may make for its users copies of
articles or excerpts (Section 108 Id1 as limited by 1081,411,
or copies of ,tirc works when a work is out of print and
an unused copy is not available at a fair price (Section
108 lel)

9 A college library buys a new art history book
containing high-quality color plates of
famous works of art At the request of a
tea:her, the library/media center makes
slides of two or three color plates in the
book for use in an art appreciation class
Is this allowable7

'Yes this N authorised h Section 108 (h), but
the slides must ht. come the property of the person IA ho
requested them in this 1,15e the teacher



I
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10. A college library has purchased 12,000 art

slides from commercial sources and

wishes to microfilm them in order to

make the collection browsable by

students and faculty. The microfiche

are placed on the shelf and when a
student wishes to browse the works of

Picasso, he or she uses the microform

and then requests the slide he or she

wants from the slide collection. Is this

permitted?
No This is no different from a library's buying

one set of an encsrclopedia and then photocopying the

whole set so as to have the collection browsable This is

clearly an infringement

11. In the general conditions applicable to all

types of library copying, what is meant

by the phrase "the collections of the

library are oven to the public "? Does

this mean that every school library

must act as a branch of the public

library in order to qualify for any

copying privileges?
No The provision was desigaed principally to

apply to libraries in commercial enterprises Thn require-

ment is that a library's coltection be open to the public or

available to outside researchers in specOved fields
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PENALTIES AND
INFRINGEMENTS:
BURDEN OF PROOF
AND REMEDIES
FOR INFRINGEMENT

A. WHAT DOES THE LAW PROVIDE?

For the first time in copyright law and practice,
the law includes a provision which shifts the burden of
proof from a teacher or librarian who has innocently in-
fringed copyrighted material to the copyright owner In this
respect, furthermore, the court cannot ssess damages or

other money penalties against the innocently infringing
teacher or librarion

This provision was long sought by the educa-
tional community With the precarious nature of fair use
in the 1000 L w and to d lesser degree in the new
lawthere understandably has been an uneasiness among

b3 ui
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teachers and librarians lest they exceed the bounds of fair

use unwittingly
Section 504 Ic ) (2) of the new law provides

The low t 44111 remit statutory damages in any case

where an tntringc beheced and had reasonable

grounds for belie% mg that his her use of he

copyrighted work was fair use under section :07, if

the infringer etas ;1' an employee or agent of a

nonprofit educational institution, v, or archives

acting, within the scope of his or her employment

who, or such institution, libtar, or archives itself

L'1, hi( h, infringed by reproducing the work in «Tie.;

Of
phonorecords, or (II) a public broadcasting entity

echich or a person who, as a regular part of the

nonprofit activities of a public broadcasting entity

infringed by performing a published nondramatic

literan wicrk, or be reproducing a transmission

program embodcing a performance of such a work

Section s04 of the House Report, "Damages

and Profits,'" state, the intention of the law in this way

In addition to the general ott nt infringer-

proci-aon clause ;21 deals with the special situation

of teachers, librarians, archivists, and public broad-

casters, and the nonprofit institutions of which they

are a part Section 501 it ) 121 provides, that where

such a person of institution intringes copyrighted

material in the honest belief that what they were

doing constitute
use, the court is precluded

C'
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from awarding any statutor'. damages It is intended

that, in Lases imolving this provision, the burden of

proof with respeLt to the defendant's good faith

should rest on the plaintiff

B. QUESTIONS ABOUT PENALTIES AND
INFRINGEMENTS

1. Is a teacher or librarian who innocently
infringes the law subject to the same
penalties as those levied against com-
mercial infringers?

No As noted earlier, the new law shifts the

burden of proof from a te,-;ther or librarian who has !lino-

tenth, infringed copyrighted materials to the copyright

owner, and the court cannot award statutory damages

aga nst the teacher or librarian

2 Does the same provision apply also to school
librarians and other instructional spe-
cialists?

lies 1- he House debate on the topyright bill

confirms that the concept of -teacher- in '-his provision of
the law and in the guidelines on print materials which
were negotiated between publishers, authors, and educa

tors is intended by ( (ingress to he defined broadly and to

include 'instructional spetialists working in consultation

LJ
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with actual instructors This, of course, would include
school librarians

3. Does the same thing hold of all
librarians?

\les Scholl 504 (i) (2) states that -the court
shall remit statutorc damages in any (as(' where an
infringer believed and had reasima btu grounds for
believing that his her Use of the c opc righted work was a
fair use under section 107, if the infringer was ri) an
employee or agent of a nonprofit edui animal institution,
!altar \, r are hices at ting within the scope of his or her
emploc ment

4 In the case of an infringement, who would be
sued the teacher or librarian, the
school, the principal, the superinten-
dent, or the school board?

learlc, the teacher or librarian can be sued, but
the school district may also be sued The person who does
the int ringing is the prim, offender

5 Can one assume thot the teacher or librarian
is entitled to a first infringement under
the presumption of innocence'

'No Frequent', of the use is not one of the
r tcr la Rather, it is the krowing The teat her or librarian

would know cc het her he she infringed innocently or

6
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knowingly In the final analysis, however, the publisher
has to show it was not an innocent infringement

6. What are the penalties if the court finds the
teacher knowingly infringed the copy-
right?

Under the new law, and except for the Inno-
cent-Infringer provision, Lopyright infringement can
result in an injunction against further violations, Im-
poundment of wrongfully duplicated materials, actual
damages suffered or "statutory" civil damages of not less
than $250 and no more than $10,000 per violation, and
assessment of attorneys' fees If the violation is extraordi-
nary, the statutory damages can be increased to $50,000

For willful violations undertaken for financial gain,

criminal penalties also can be levied First offenders may
be imprisoneJ for up to one year and fined up to $25,000
in addition to all the civil penalties lust enumerated

Cu
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Epilogue

Teachers and librarians have worked diligently
during the past decade to obtain a copyright law that would

ensure access to information without harm to publishers
and authors Congress has now passed a law that seeks to

strike such a balance Educators have the professional

responsibility to examine their own teaching-learning prac-
tices in light of the new law to make certain these practices

conform to the guidelines and the provisions of the new

legislation This will not he an easy task What we are
asking, in one sense, is that many of our most creative,
brightest, and most energetic members curtail and cut back

on what they have been accustomed to doing over the

years Because they have not been challenged in the courts

or even by publishers, these uses of copyrighted materials

by teachers and librarians have in many instances become

-customary' uses We urge our members to make every
effort to live within the law and to encourage students to do

the same, in view of the reasonableness of the guidelines

which have been negotiated between the parties con-

cerned
At the same time, we implore copyright pro-

prietors to exert understanding, tolerance, and goodwill,

6 U
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combined with a willingness to take one step at a time It
would be extremely unfortunate if publishers were rigid in
their interpretation of the law and in their public ex-

pressions This would make even more difficult the enor-

mous task both sides of the controversy will face in
"learning to live with the law As the Register of Copy-
rights so succinctly phrased it at a recent meeting, "At this

point we don't need an atmosphere where everyone tries to

sue everyone else'"
In short, what is required on both sides in the

public interest is a spirit of reasonableness and fairness to
others To the degree that teachers, libr,inans, and other

instructional specialists can defend their practices as

reasonable, to that degree are the courts likely to protect
them Likewise, to the degree that copyright proprietors
avoid making unreasonable and inflexible demands upon

users, to that degree are teachers and librarians likely to
redouble their efforts toll% c within the letter as well as the

spirit of the law Integrity is asked of the teacher and libra-

rian, trust is aske I of the author and publisher

6,
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Appendix A

JOINT STATEMENT OF POLICY

School Rerecording of Public and
Instructional Television Programs

With the increased capability for off-air rere-
cording of educationally useful television programs for

replay at times convenient to classroom scheduling, It is

important to school systems that public and instructional

programs be available for classroom playback, closed-

circuit display and other school exhibition modes contem-

poraneously with local station broadcast Content copy-

right and other legal limitations, however, often di -nand

that the use of such program rerecordings be controlled in

a manner consistent with original television broadcast

authorization
Accordingly, the below signatory agencies have

jointly agreed on the general policy of authorizing

supplemektal school rerecordings of public and instruc-

tional television programs distributed by them for local

ETV and other educational broadcast, solely on condition

that
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1 School rerecordings may be made only ' y
students, teachers, and faculty or staff members in an
accredited non-profit educational institution,

2 School rerecordings will be used solely for

classroom, auditorium or I ',oratory exhi'Dinon in the
course of classroom instruction or related educational

activities,
3 School rerecording, will be used only in the

educational institution for which made, and will not be
given away, ;owned or otherwise made available outside

that educational instaunon,
4 School rerecordings will be used only during

the seven-day period of local ETV and other educational
broadcast licensed by the distribution agency, and will be
erased or destroyed immediately at the end of that seven -

day period except to the extent specifically authorized in

writing in advance by the distribution agency
The signatory agencies have agreed that this

supplemental school rerecording authorization will be

applicable to all pablic and instructional programs

distributed by them, excluding only those prohibited by
reason of prodci, non or distribi .ion rights restrictions

['LBW_ BROADCASTING SERVICE

GREAT LAINS NATIONAL INSTRUCTIONAL
TELE\ ISION LIBRARY

PUBLIC TELEVISION LIBRARlr

A(;ENCThr FOR 1:s;STRUCTIONAL TELEVISION
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Appendix B

PHOTOCOP\ INGINTERLI-R\
ARRANGEMENTS
(Excerpted from tiouse Report 04-1733)

in trod ut tion

t7,ubsecuon 105 (g) (2) of the bill deals, among
()the, ings, Aith limits on In tuthbiary arrangements for
photocopcmg It prol [bits systematic photocopying of
cop` righted matt flak but pet mit), in terlibi arc! arrange-
ments that do not hate, as their purpose or effect, that
the librar% or an hi Os rekei ing s1.1( h copies or phono-

record, for distribution does so in such aggr. gate

qua (ties as to -ciCistitute for IptIOn to or
purchase of suk h

The National Commeion on N, v Technologi-
1 al Uses tt ( or, righ ted t)N. orks ottered its g.tod offices to
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the House and Senate subcommittees in bringing the
interested parties together to see it agreement could he
reached on what a realistic definition would he of such

aggregate quantities The Commission consulted with
the parties and suggested the interpretation which

follows, on which there has been substantial agreement by
the principal library, publisher, and author organizations
The Commission considers the guidelines which follow to
be a workable and fair interpretation of the intent of the
proviso portion of subsection Ws (g) 12)

1 hese guidelines are intended to provide

guidance in the application of section 108 to the most
frequently encountered interlibrary a library's
obtaining from another library, to hcu of interlibrary loan,
copies of articles from relatwelL recent issues of period
cats-- those published within five Lear, prior to the date of

the request 1 he guidelines do not specify what aggregate
quantaL ot copies ot an article or articles published in a
periodical, the issue date of wh :chi, mote than five years
prior to the date when the request for the copy thereof is

made, constitutes a -t ktItlIte tut a subs( ription to such
riffiod(al The meaning of the pi o\ iso to subsection 108
1g) 2 in such i.ose is lett to tut( inter, elation

The point has been made that the present
prai. cue m interlibrary It ar and use tf photocopies in lieu

of loans Mat hi' supplemented or t tett latt;.'h replaced 11V

a ,v,teni In which one or mote or in-titutions,
public or priL ate cost for the spet putpo, nt
pro\ ding a central source for 1.,00to(opie, (,)t. (,our,,

thc, whkiclinc, would not .1p1 is to ,ilth a sit nation

t 1
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Guidelines for the Proviso of
Subsection 108 (g) (2)

1 As used in the proviso of subsection 108 (g)
(2), the words such aggregate quantities as to
substitute for a subscription to or purchase of such work"
shall mean

(a) with respect to any given periodical (as
opposed to any given issue of a periodi-
cal), filled requests if a library or archives
(a "requesting entity") within any ca-
lendar year for a total of six or more
copies of an article or articles published in

such periodical within five years prior to
the date of the request These guidelines
specifically shall not apply, directly or
indirectly, to any request of a requesting
entity for a copy or copies of an article' or
articles published in any issue of a

period,cal, the publication date of which is
more than five years prior to the date
when ine request is made These guide-
lines do not define the meaning, with
respect to such a request, of . sus-.1

aggregate quantities as to substitute for a
sub_ ription to Isu..h periodicals]

(b) with respect to any other material
described in subsection 108 (d) (including
fiction and poetry), filled requests of a
requesting entity within any calendar

-
`..
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year for a total of six or more copies or

phonorecords of or from any given work

(including a collective work) during the

entire period whet' such material shall be

protected by copyright

2 In the event that a requesting entity

(a) shall have in force or shall have entered

an order for a subscription to a periodical,

or
(b) has within its collection, or shall have

entered an order for, a copy or phono-

record of any other copyrighted work,

material from either category of which it desires to obtain

by copy from another library or archives (the "supplying

entity. ), because the material to be copied is not

reasonably available for use by Ole requesting entity itself,

then the fulfillment .4 such ,cquest shall be treated as

though the requesting entity made such copy from its own

collection A library or archives may request a copy or

phonorecord from a supplying entity only under those

unumstances where the requesting entity would have

been able, under the oth.4 provisions of section-108, to

suppl such copy from materials in its own collection

3 No request for a copy or phonorecord of any

material to 1.,hikh these guidelines apply may be fulfilled

by the supplying entity unless such request is accompanied

...Iv a representation by the requesting entity that the

request was made in corn, rmity isith these guidelines

i The requesting entity shall maintain records

of all requests made by it for copies or phonorecords of

7
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any materials to which these guidelines apply and shall
maintain records of the fulfillment of such requests, which
records shall be retained until the end of the thi
complete calendar year atter the end of the calendar year
in which the respective request shall have been made

5 As part of the review provided for in
subsection 108 (0, these guidelines shall be reviewed not
later than five years t--om the effettile date of this bill


